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Topics

• Product liability and workplace safety

• Government Requirements

• Industrial vs. Consumer Labels

• Dual use labels
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Product Liability vs. OSHA

• Product Liability

– Injured consumer or employee

– Failure to Warn

– Compliance Defenses

• OSHA

– Burden on employer

– Manufacturer not liable for OSHA non-

compliance
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Definition of Warnings     

• A statement telling of or an

indication providing evidence of

impending danger, difficulty, or

misfortune.



Labels
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Definition of Instructions     

• Instructions inform persons how to 

use and consume products safely.



Instructions
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Design Hierarchy

1. Design to eliminate the hazard

2. Guard against the hazard

3. Warn against the hazard
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Warning/Instructions 

Locations

• On product 

• SDSs

• Technical data sheets

• Catalogs (printed and websites)

• Ads and promotions

• Sales representations

• How to Videos



Content of 

Warnings/Instructions

• Government/Industry Requirements

• Description of Hazard/Signal words

• Proper Use Instructions

• Foreseeable uses/misuses

• What to do in the event of hazard
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Consumer Products

• Federal Hazardous Substances Act 

(FHSA): 15 USC §1261-78

• Consumer Product Safety 

Commission (CPSC) regulations: 16 

CFR 1500.121

• Preemption lives!



FHSA

• CFR Title 16 Part 1500 is a promulgation of 

federal rules that advise of the requirements of 

the FHSA

• Tells how to determine whether a product 

requires labeling

• States what labeling is required for specific 

products

• Notes products that are banned

• You can view regulations at www.cpsc.gov
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When does a Product require 

Labeling?

• FHSA covers only products that, during 

reasonably foreseeable purchase, storage or 

use may be brought into or around a place 

where people live

• Requires hazardous household products 

(“hazardous substances”): to bear labeling that 

(1) alerts consumers to the potential hazards of 

those products present; and (2) tell consumers 

what they need to do to protect themselves and 

their kids from those hazards 
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When does a Product require 

Labeling?

• Whether a product must be labeled depends on its 

contents and the likelihood that consumers will be 

exposed to hazards it presents

• To require labeling a product must be toxic, corrosive, 

flammable, combustible, an irritant, a strong sensitizer, 

or it must generate pressure through decomposition, 

heat or other means

• The product must have the potential to cause substantial 

personal injury or substantial illness during or as the 

result of any customary or foreseeable handling or use, 

including reasonably foreseeable ingestion by children
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Per FHSA, Consumer Labels 

must include the following:

• Name, Place of Business of manufacturer or seller

• Common name for the chemical or important 

components

• Signal Words: “DANGER” “WARNING” “CAUTION” 

“POISON”

• An Affirmative Statement of Principal Hazards

• Precautionary Measures

• First Aid (if necessary)

• Instructions for storage and handling (if necessary)

• The statement “KEEP OUT OF REACH OF CHILDREN”
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FHSA 

• (1) which states conspicuously (A) the name and place of business of the manufacturer, packer, 

distributor or seller; (B) the common or usual name or the chemical name (if there be no common 

or usual name) of the hazardous substance or of each component which contributes substantially 

to its hazard, unless the Commission by regulation permits or requires the use of a recognized 

generic name; (C) the signal word ‘‘DANGER’’ on substances which are extremely flammable, 

corrosive, or highly toxic, (D) the signal word ‘‘WARNING’’ or ‘‘CAUTION’’ on all other hazardous 

substances; (E) an affirmative statement of the principal hazard or hazards, such as ‘‘Flammable,’’ 

‘‘Combustible,’’ ‘‘Vapor Harmful,’’ ‘‘Causes Burns,’’ ‘‘Absorbed Through Skin,’’ or similar wording 

descriptive of the hazard; (F) precautionary measures describing the action to be followed or 

avoided, except when modified by regulation of the Commission pursuant to section 3; (G) 

instruction, when necessary or appropriate, for first-aid treatment; (H) the word poison’’ for any 

hazardous substance which is defined as ‘‘ ‘‘highly toxic’’ by subsection (h); (I) instructions for 

handling and storage of packages which require special care in handling or storage; and (J) the 

statement (i) ‘‘Keep out of the reach of children’’ or its 

• practical equivalent, or, (ii) if the article is intended for use by children and is not a banned 

hazardous substance, adequate directions for the protection of children from the hazard, and 

• (2) on which any statements required under subparagraph (1) of this paragraph are located 

prominently and are in the English language in conspicuous and legible type in contrast by 

typography, layout, or color with other printed matter on the label. 
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the name and place of business of the manufacturer, packer, distributor or 

seller

the signal word ‘‘WARNING’’ or ‘‘CAUTION’’ on all other 

hazardous substances

English language in conspicuous and legible type in contrast by 

typography, layout, or color with other printed matter on the label



FHSA: Placement of Labels

• Must appear “prominently” on each principal display panel

• Placed parallel to the base of the package

• The signal word(s), statements of hazard, and instructions to read 

carefully cautionary information located elsewhere must be blocked 

together within a square or rectangular area with or without a border

• Cautionary Statements must be separated on all sides from other 

material by a border or space no smaller than the minimum 

allowable height of the type size required

• Type size is based on the area of the primary display panel and is 

found in the regulations

• Signal words must be in capital letters

• All cautionary labeling must appear on any outer container or 

wrapping for retail display of the substance AND on the container
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Accompanying Literature with 

Directions for Use

• Cautionary information is required in the 

proximity of directions for use

• Signal word(s) and Principal Hazards must 

appear in CAPITAL LETTERS

• The language must appear 

CONSPICUOUS – the CFRs provide 

further details
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DISCLAIMERS

• It is not permitted to use any statement 

that negates any hazard(s) of the product
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Signal Words 

Contrasting to draw 

out language

Company 

name and 

information

Keep out 

Reach of 

Children



PREEMPTION

• FHSA:
The vast majority of courts interpreting the preemptive effect of the 

FHSA have held that the FHSA preempts state law claims for 

defective or inadequate labeling on hazardous substances, 

excepting claims for noncompliance with the labeling requirements 

of the Act.

• Practical effect: if manufacturer can prove 

compliance lawsuit gets dismissed.
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Do we need to comply with FHSA?

• Consumer or Industrial Product?

• The test is not whether the product says it is for 

industrial use. The test is, under 16 C.F.R. sec. 

1500.3(c)(10)(i), "whether under any reasonably 

foreseeable condition of purchase, storage, or use 

the article may be found in or around a dwelling.”

– Products used or stored in a garage, shed, carport, or 

other building that is part of a household are covered.

• Thus, if you know your product can be used by a 

consumer, you must comply.
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What is a Consumer Product?

Congress said:

….products which are primarily or 

exclusively sold to industrial or 

institutional buyers would be included 

within the definition of consumer 

product so long as they were 

produced or distributed for use of 

consumers.
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What has CPSC said:

“…the manufacturer of a product has the 

responsibility to determine the distribution 

and use patterns of its products and to act 

accordingly. In our opinion, any doubts 

should be resolved in favor of considering a 

product to be a consumer product.”
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Industrial Products

• Occupational Safety and Health 
Administration (OSHA) 29 CFR
1910.1200

• OSHA's Hazard Communication 
Standard (HCS) is now aligned with the 
Globally Harmonized System of 
Classification and Labeling of Chemicals 
(GHS)



Consumer vs. Industrial: 
Why is this important?

• Industrial products are designed for users who 

are usually trained and supervised. 

• Consumer products are designed for non-

professionals who may not know how to use the 

product safely and may not read the warnings 

and instructions.  

• SDS are not meant for consumers and therefore 

is not really an adequate warning and instruction 

for consumer use.
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Industrial Products

• Chemicals used for professional use

• Not sold or available to consumers

• Industrial products subject to OSHA requirements but 

mostly imposed on employer not manufacturer.  

• Employer and manufacturer do not have a legal 

responsibility to report to OSHA if the industrial 

product is defective. 

• Manufacturer may have to report new hazards to EPA 

and update SDS/label (OSHA).
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Industrial Chemicals

• Under the provisions of the Hazard 

Communication Standard, employers are 

responsible for informing employees of the 

hazards and the identities of workplace 

chemicals to which they are exposed.

• Burden on manufacturer is to inform the 

employer of the hazards and employer 

must then communicate to employees
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How to Communicate?

• Chemical manufacturers and importers are 
required to review available scientific 
evidence concerning the hazards of the 
chemicals 

• Employers can rely on the evaluations 
performed by the chemical manufacturers 
to establish the hazards of the chemicals.

• SDS

• On Product Labels
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What Are Safety Data Sheets

• SDS is a detailed information bulletin 

prepared by the manufacturer of a 

chemical that describes:

– the physical and chemical properties, 

– physical and health hazards, 

– routes of exposure, 

– precautions for safe handling and use, 

– emergency and first-aid procedures
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Hazard Communication Standard
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Pictograms
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Dual Labels

• OSHA HCS vs. FHSA?

• CPSC has not accepted HCS labels as 

compliant with FHSA.  

• Therefore, selling products for industrial 

use and consumer use would 

technically need two labels. 

• What are chances of enforcement?
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Why important?

• Industrial products and consumer products 

both subject to product liability laws and 

litigation.  But laws are different depending 

on what type of product it is.  

• May be impossible to defend industrial 

product used unsafely by consumer.
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